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Key Findings by Theme
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L ente

entencing to jail e =

< Opportunities for disparity are built in, and actual, significant
disparity exists

< Sentence length creep costs over $70 million annually

ing a
TR

Punishing
Consistently

Holding < Guidelines silent on violation response
Offenders < Forced choice between prison and post-prison supervision
% Uneven responses to violations, and limited adoption of swift
and sure sanctions
< So What? - Compliance violators cost over $150 million
annually

e ... |

Accountable

Organization of Presentation '

Project Background & Primer on

Michigan Sentencing

mm Sentencing Disparity

Reducing Criminal Behavior &
Holding Offenders Accountable
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Organization of Presentation

Michigan Sentencing

Project Background & Primer on

i

Mt Eavarg
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“reviewing, analyzing and
making recommendations
regarding changes to the
Michigan Sentencing
Guidelines”

el

January 2013:
SB 233, Section 351

“The funds appropriated ...
shall be used for a contract
[between the Michigan Law
Revision Commission and]
the Council of State
Governments to continue
its review of Michigan’s
sentencing guidelines
and practices, including,
but not limited to,
studying length of prison
stay and parole board

| | discretion.”

v’ 7.5 million data files from

v
v

v

Michigan “JR” Requested by Leadership and Contract Funded |

10 databases

14 site visits

100 + meetings and150 +
conference calls

5 presentations to MLRC
9 presentations to
prosecutors, judges,
defense attorneys, victim
advocates, sheriffs,
county officials
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Project Timeline
Legislative Policy
Briefings Frame
MLRC MLRC MLRC MLRC MLRC
Meeting #1 Meeting #2 Meeting #3 Meeting #4 Meeting #5
A 4 VvV 2013 2014 YY Vv \ 4
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Stakeholder Engagement >

Data Analysis >

Policy
Development
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Commission created and charged with
developing sentencing guidelines. The
Commission was directed to focus on
the following:

Proportionality

« Account for seriousness of offense
and prior record
* Reduce sentencing disparities
Public Safety

« Determine prison versus alternative
sanctions

Impact to Resources

» State and Local

After 11 Years of Judicial Guidelines, Legislature Creates a
Sentencing Commission and Adopts New Guidelines |

“Truth-in-Sentencing” tied to enactment
of sentencing guidelines. .

*  This was key to prosecutors’
acceptance and remains sacred.

Commission ceased to function after
enactment, without funding.

« Formally repealed by 2002 legislation,
along with purposes of guidelines.
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In Key indicators, M Dept. of Corrections, February 2013,

Prison Populatio

Prison Commitments*

Parale Approval Rate 50%

PRI

Source: 2006-2011 Statistical Reports, M1 Dept. of Corrections; 2008-2012 Intake Profiies, M) Dept. of Corrections; Trends

Parole Determines Prison Population While Guidelines
Produce a Fairly Stable Flow of Prison Commitments

Parole
Approval Rate

s Since the early
1990s, the

70%

s0% population and

0% opposites:

30%

» As approval rates
= have declined, the
10% prison population

has risen.

fluctuations in prison

parole approval rates
have been mirror

* Prison commitments clude new sentences

all probation violators (technical and new

offense), and new offense parole viotators.

Finding the Correct Sentencing Range

Conviction Offense =——___| Sen Grid for Class C Offenses—MCL 77764
{determines class and grid) ng Grid for Class B Offenses MCL 777.63
yal Dffenses—MCL 77762
» Inciudes Aanges Calculated W Offonders (MCL 777.21(3a)-Ici;
] Lot
- T T
Prior Record Ty ey  — ic! D E Foo
| onef T vt uhe odMe nemm b mhe
(detem}llnes column N = | » & = 5 i =
on grid, 1 [ s n 106 16 05 W
w o ’:; 21 e 27 e 42 e 51—, 8l T 108 Fotl ol
aul TN £y » I m m 30 B
B I, L I IO I I
Offense Variables n ﬁ"@ 7-2 a0 Ll ::J 81 o108 2126 j‘j
{determine rOwW on grid) oen Paats g :w. 7 e R Sl
= M | = N3 ek T} 20 8
Plan 42 FL3 o B 108 12 1y |
Habitual | % m” s e 0 e
Offender .
(determines p o =
Increases in | An offender falling into the highlighted cell would |
sentence range) face a minimum sentence of 51-106 months

Source: Sentencing Gusdesnes Monual, M Judical Institute, Aune 2012
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Three Different Sentencing Zones in Grids
Sentencing Grid for Class ¥ Offenses—MCL 77767 -
e Ripws Caversd kor Havaual Ofercawrs (MCL 7772 tilki- 12l Intermedlate
= e e - =y
S T L i Broad ; Allowable punishments: |
8 e LD L L Dy i punishment .
! : e = oF i Up to 1 year in jail plus I
Lig =y o . g bt g RE g, L type .
sl = g & R 5 C discretion | probation I
“"E o CE1 o " . i'j" s E i : B :.:' n 1 @ Jail only (1 year max) I
m} e L s S 1| G Probation only (5 year max) |
SR el - e RN R o LB e | O Feesffines only i
: . L‘-‘-'j'—‘: = 2 o — - - — e mm e e |
AU UL
N—l__.‘ TR S ) - - a e
Straddle
Verybroad  Allowable punishments:
punishment ‘
. type Prison
Prison discretion  [J Up to 1 year in jail plus
Verylimited ™, — T = T T === probation
Allowable punishment: )
punishment | | O Jail only (1 year max)
type lD Prison ) }
discretion | == == == = o em w= e e Q Probation only (5 year max)
0 Fees/fines only l

Source: Sentencing Guidefines Monuol, Mich:gan Judicial Institute, june 2002

OV Scoring Is a Unique & Complex Michigan Feature For
Classifying the Severity of Conduct '.

v ideli
T L North Carolina Guidelines

10 Offense Classes
7 Desmu|  20ffease Classes (with Class | Offense Class
| - {with Class H the least serious)] A Most Severe

Class A | the least serious)

|

Many state grids capture offense |
severity in one row. Michigan has D Presumptive |
an additional dimension of scoring

offense variables leading to many_ .=~
more potential rows ,// )
into which an ,4"' F
offense may =~ G
fail. "

-

-
-
-

™ Source: Sentencing Guideiines Manual, M| Jud:cial Institute, June 2012; and Structured Sentencing. Trowning and Reference Manual, NC Sentencing ang Po' oy

| Class H ; ‘At sary Commiss.on, August 2004,
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Michigan Guidelines Do Not Control Length of Stay

Hypothetical where desired result is S years in prison...

No less than Max No parole board, but

60 months sent “ 4
maximum sentence and w/ good time 3= offenders must “earn

available time credits. 7 their wa.y‘to the
' minimum.

North Carolina: guidelines Min sentence
dictate minimum and =60 months
maximum sentence.

Kansas: guidelines dictate

Michigan: guidelines I
dictate minimum sentence Parole board determines when released. |
range and the Parole i A v |
Board controls the actual Y Suymmm." J
ORI EWRSTRAIEN = 60 months Max sentence = 180-240 months
earliest release date {set in statute for specific offense)

{ERD).

Source: Sentencing Guidefnes Manual, Mi judical institute, June 2012; Konsas Sentencing Guldeiines Desk Reference Monuol 2012, XS Co
Truining ond Reference Manual, NC Sentencing and Policy Advisory Commisslon, August 2004.

Michigan Incarcerates Similar to National Averages
But More than Other Guideline States, and More Through Jail |

Michigan BJS Urban Counties North Carolina Kansas
INCARCERATION INCARCERATION ; INCARCERATION {INCARCERATION
76% | 66% 31%
Prison 21 : y . Pri5003 d 0% Prison 24° l
Jail 5545 | / B Jaf 2455 1ol
| PR TION
; ONLY
| 69%
_ I PROBATI
| | NLY
PROBATION | e RRAY | L
ONLY SR ﬁ
|
%] | A
—_ ————
Source: Stotewsde Dispasitians - Fiscal Yeor 2032, Ofice of Community Alternatives, Ml Dept. of Corrections, in Large Urban Coundes, 2006, May 2010,

Bureau of Just'ce Stat'stics; Analysis of KS Felony Sentencing Data by CSG Justice Cente; Structured Sentencing Slnlmxvl ltpan FY2011/12, NC Semtenc ng 80 Policy Advisory Commission.
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14% of New Guidelines Cases Lead to Prison
Versus 20% of All Guidelines Cases

Key Distinction

Brand New BN Gssi(iex) 16115(s5%)  7.605(30%)  196(<1%)
Cases 25’523 (58%) N Prison to Jail to Pro to Other
2012 ;
Guidelines Total Guidelines | (20%)of

Sentences to Prison | AffsGtL
8,881 Sentences

Sentences

44,049

/
!

New Offense @aapiv)  7082(51%)  2349(7%) 68 (<1%)
Violators o Prifon to Jail to Probation to Other
{Par/Prob/Pretrial
and Pris/ioil) |
Prob. Compliance Coapri2om)  3.742(30%)
Violators to Prison to Jall

Source: Felony Sentencing (8IR) Data 2008-2012, Mich:gan Dapi. of Corrections.

Key Findings by Theme

Use of Beds < Length of stay and prison population are controlled by
- parole
| | % Guidelines limit prison sentencing and allow frequent
sentencing to jail 1

Punishing
Consistently

Reducfng
Criminal {
Behavior

Holding
Offenders
Accountable




Organization of Presentation

Sentencing Disparity

Punishment — Prison Cells

Sentencing Grid for Class ¥ Offcies—-MCL 77767
oluces ey, L
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11% of Cases |
But 54% of |
gridcells | prison
v e L
pzz,',’,",:,’::: I Allowable punishment: [
type 'D Prison I

discretion - mm e W e s am =

Source: Sentencing Guidebnes Manual, M chigan Jud ta' Institute, June 2012,

i

oy

-

"
ram
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Only 11 Percent of Cases Fall in Cells with Predictable

(62%of Cases | Intermediate
8rood | Allowable punishments:

punishment J
type |0 Uptolyearinjail plus I
discretion I probation I
1 O Jail only (1 year max) |

l QO Probation only (5 year max) I

Fees/fines only

— oy

‘27%ofcases | Straddle
Verybroad  Allowable punishments:

punishment .
type Q Prison

diseretion () yp to 1year in jail plus
probation

Q Jail only (1 year max)
O Probation only (5 year max)
O Fees/fines only
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Michigan Ranges are Much Greater than Other Guidelines
States; Fewer Departures as a Result

Each of the examples below summarizes non-habitual prison sentences from
the most frequently used cell in the state’s respective guidelines.

MICHIGAN NORTH CAROLINA KANSAS
(Column E, Row II, Grid E) {Column I, Row H, Felony Grid) (Column A, Row 9, Nondrug Grld)

Min-Min = 10 months Min-Min = 6 months Min-Min = 15 months

Min-Max = 23 months Min-Max = 8 months Min-Max = 17 months
10 [ 3 | 150E
R e e

o [
[ Ronge-130% | | Ronge=33% | | Range=13% |
Actuals Imposed: Actuals Imposed: Actuals Imposed:

[D 89% within range O 76% within range O 68% within range ]

Source: Felony Sentencing (B:R) Data 2008-2012, Michigar: Dept. of Corrections, Structured Sentencing Stafistical Report FY 2011/12, NC Sentencing and Policy Advisory Commission; Anaiys s of
KS felony Sentencing Data by CSG Justice Center.

Geography Clearly Affects Sentencing

Sentencing breakdown of brand new cases in the ‘E grid ‘Straddle’ celis (Non Habitual)
Total 2012 Sentences = 1,463

A B C D E

I a0 Y128 | 13

F The 10 most populous counties accounted for 299 (74%)
of the 402 sentences falling in this one straddle cell.

*F“s %’d‘ *P"’b
Wayne S i or S e Tt = ==

= 6 of the 10 counties Oakland T

didn’t use prison at all Macomb - |
; CETTEeT)

» 1 county used prison Kent it oM
for almost a third of Genesee = cosg
cases Washtenaw IS |==srasees—a o dmtii}

. Ingham =

» 2 counties used

. Ottawa fi=m = = i)
probation for more
Kal
than half of cases Amazes e
Saginaw [ w25 et

o

0% 20% 40% 60% 80% 100%

Source: Friony Sentencing (BiR) Dato 2008-2012, M ¢h gan Dept. of Comrertons.
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Geography Also Affects Use of Habitual Sentencing

Percent of Eligible Cases Sentenced as Habitual Offender_in 2012 (s6L Prison Bound Only)

Wayne Statewide Averoge = 42%

Oakland
Macomb
Kent NN
Genesee -~
Washtenaw N
Ingham WS TS IFY
Ottawa ——
Kalamazoo IS E——

Saginaw *

I

U Low of 10% of eligible
cases in Washtenaw Co.

U High of 89% of eligible
cases in Qakland Co.

Source: Felony Sentencing (BIR) Dato 2008-2012, Michigan Dept. of Corrections.

Significant Disparity for the Same Offense in One
Intermediate Sanction Cell

Breakdown of most cc 1 off for the ‘G’ grid, Possesslon of tess than 25g of Certain
Controlled Substance Schedule I or il (MCL 333.7403(2)(a}(v)).

2012 Sentences = 3,409

. 58 188 238
143%] 13.6% | 204% | 17.6% | 102% | 9% Jail Only Jall & Probation Probation Only
3% | 1a% | 25% | 29% | 22% | 18% ~ Jall terms ranging - lail terms — Probation terms
pax | 02% | osx | o7x | oex | 0.7 from ranging from ranging from
2 3 days to 365 days 1 day to 365 days 30 days to 5 years
PRV Level A (48@ — Probation terms
] ranging from
L s 30 days to 3 years
Jail: 246
Prob: 238

Despite falling in the same cell on the same grid for the same offense,
defendants faced a wide range of possible punishments:

o As little as 3 days in jail,

o As much as 5 years on probation, or

o A combination of the two, with widely ranging lengths of jail and
probation time.

Source: Felony Sentencing (BiR) Doto 2008-2012, M chger Dept. of Corrections.

2/17/14
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Significant Disparity in One Straddie Cell

et breakdown of brand new cases | pagpite falling in the same cell on the same grid, | |
n the ‘£ grid Stradgle ceils (Non Habitual) . .
defendants punished disparately: !

Total 2012 Sentences = 1,463

o As little as a few months in jail without any |
supervision to follow,

o As much as 5 years on probation, or \

o Minimum of up to 3 years in prison with potential
for additional prison time and/or parole
supervision of varying length.

Very different sentencing outcomes...
Supervised in Community i “Behind Bars” |

1
N Brson
Avg. min term imposed = 17 mos.;
Range of 6-36 mos. |

e Jat |
Avy. term imposed = & mos.;

Ronge of 1-365 days. |

Probation

Avy. term imposed = 28 mas.;
Range of 9-60 mos.

Source: Felony Sentencing (BiR) Data 2008-2012, Michigan Dept. of Corrections. :

Minimum Prison Sentence Lengths Are Increasing With the
Discretion Permitted |

Length of Minimum Prison Sentence 2012 Prison Sentences

2008 42.9 2.7 mos longer on average than in 2008
2012 [ +5.6 =additi9na| . <08 Additional
1,971 prisoners TOuET $70 million
on a given day
35 40 45 50 each year
Months
Increase for both Increase in minimum sentence lengths
non-habitualized AND . . . |
habitualized offenders since cannot be attributed to changes in scoring of
2008. cases on the guidelines: the cases aren’t |

increases insentence lengths  Jalling in more serious grids, or more serious '

acrossall grids and all celitypes  offense levels, or in worse prior history
{except Class B Straddle Cells). levels

Source: Felony Sentencing (BIf) Dato 2008-2012, M ch gan Dept. of Corrections; Corrections Bockground Briefing, December 2012, Houss Fisca Agency.
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Preview: Parole and Sentencing Decisions
Consider Many of the Same Factors — Is Consistency Affected?

Offender

oAge

et *Risk of re-offense

history
- Aggravating circumstances  *Conduct in prison

of past crimes *Performance in

*Terrorism related
«Relationship to the criminal programs

¥ md::::‘jzgwyma s +Prison housing
o S « Career criminal status
designation

ajoled

*Role in crime

» Aggravating circumstances «Situational crime |
of this crime uniikely to reoccur
«Victim impact and
characteristics |

*Crime type |

Sentencing

Offense

Source: Sentencing Guidelines Manual, Michigan Judicial Inst'tute, June 2012; Porole Guideiines Policy, Policy Directive Number 06.05.100, November 2008, Michigan Dept. of Corrections.

Findings by Theme .

Use of Beds { % Length of stay and prison population are controlied by
parole
% Guidelines limit prison sentencing and allow frequent
sentencing to jail
Punishing < Opportunities for disparity are built in, and actual,

Consistently significant disparity exists
< Sentence length creep costs over $70 million annually

Reducing
Criminal
Behavior

Holding
Offenders
Accountable

2/17/14
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Organization of Presentation

Reducing Criminal Behavior &
Holding Offenders Accountable

Why it Matters in Michigan: One-Third of New Felony Offense
Violators Are Felony Probationers ’

» Defendant
efendants
15% 2,101 out on bond
2012
New Felony
Offense 32% Felony
Violators robationers
(Par/Prob/Pretrial and
Pris/Jail} Almost 7,000 }
parolees and

felony
probationers
committing |
new felony

18% Parolees offenses each
year.

16% 2,162 Other/Unknown

e

Misdemeanor
probationers

13,837

Source: Felony Sentencing (BiR) Oato 2008-2012, Michigan Dept. of Corrections.



Almost 1,200 Higher Risk Felons Sentenced to Jail
Without Post-Release Supervision

“Brand New”
2012 SGL
Sentences by No orior
Prior Record o These felons are
Lev history Significant criminal history hlgher recidivism |,
- ‘ = risk by virtue of
SRS 2 2 /| their criminal
X " | history (PRV)
SR 7,307 | 4,339 | 6,414 [ 4,116 | 1,973 | 1,374 ] scores.
ait O 361 230 530 | 602 333 246 i

1,181 offenders with significant criminal history ‘
received sentences that involved no supervision at '
all {only received a period of time in jail). .

l

— Represents 16% of total cases involving offenders with
significant criminal history

o

Source: Felony Sentencing (BiR} Data 2008-2012, Michigan Dept. of Corrections. I

10,000

8,000

[

Na prior
criminal

Low-Risk Probationers Supervised Almost
As Long as High-Risk Probationers

2012 SGL Sentences involving Probation

6,000 .

4,000 .

2,000 .
B =

PRVA PRVB PRVC PRVD PRVE PRVF

history

{included lail plus Probation)

Menths of Probation

- —— ==

Significant criminal history

Source: Felony Sentencng (8] Dota 2008-2012, M ch gan Dept. of Corrections.

PRV A =24
PRV B =24 I
PRV C =26
PRV D =28
PRVE =29
PRV F =30

Supervising low-risk individuals for 2 years provides little public
safety benefit and uses resources that should be targeted to
' supervise higher risk individuals.

2/17/14
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Guidelines Do Not Allocate Scarce Resources to Maximize
Recidivism Reduction

Breakdown of most commaon offense for the ‘G’ grid, Possession of less than 25g of Certain
Controlled Substance Schedute | or Il {(MCL 333.7403(2)(a)(v)).

4 PRV Groups

Pris: 34
Jall: {
Avg 106 days
Prob: .
Avg 20 mas Costs to the Criminal Justice System
$6.4M in local county costs $3.5M in state costs
for jail confinement for supervision |
{assuming average cost/day of $45) {assuming average cost/day of $7} |

Recidivism Reduction Potential

Up to 5% reduction if programs Up to 20% Reduction in
provided. Potential increase. Re-Arrests. l

i

More cost-effective path towards

. |
better public safety outcomes.
Source: Felony Sentencing (BIR) Data 2008-2012, Micthigan Dept. of Corrections. . 7

Less Funding Devoted for Probationers Despite Higher
Population and Impact on New Felony Offenses

FUNDING* TARGET POPULATION**
PROBATION $28 | .. :
PROGRAMS Million 47,000 Probationers
et ————— 5
! » |
PRISON i $80 —
PROGRAMS : Million !
| |
1 ]
! ]
i I
]
PAROLE ] $62 ' 18,000
PROGRAMS : Million ] Parolees
I |
! I

* FY 2013 Funding |
LLd based on 2012 dat

2/17/14
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Findings by Theme

{Use of Beds [ Length of stay and prison population are controlled by
| parole
% Guidelines limit prison.sentencing and allow frequent
| | sentencing to jail F |

Pumshmg | % Opportunities for disparity are bunlt in, and actual
c°n5|stent|y SIgmﬁcant dlsparlty exists
< Sentence length creep costs over $70 million annually

Reducmg Cnmmal % 7 000 new crimes annually by felons on supervus:on
| Behavior | < High-risk felons unsupervised and low-risk felons

| '\ supervised like high-risk

;‘ < Resources may be misallocated

== e I e e

Holdlng Offenders
Accountable

e

Supervision Violators Make Up Almost 60% of All Admissions
to Prison — Compliance Violators Alone Account for a Third

Composition of Prison Admissions: 2008 - 2012

2008 Prison Admissions 2012 Prison Admissions

Technical Parole

Techmical

Violators Parole
16% 1,878 Violators
\ New from 23% 2,695
Court —
42%
New Offense
Porole
Violators New Offense
17% Parole Violators
B 12%
|
Te'chmcal Technical
Probation Violators New Offense Probanon Violators New Offense
10% Probation Violators 9% Probation Violators
15% 14%
58% of Prison Admissions 58% of Prison Admissions
from Failing Supervision | from Failing Supervision

Source: Prison Admissions Data 2008-2012, Mchigan Dept. of Comrections,

2/17/14
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Current Cost of Incarcerating Compliance Violators
Exceeds $150 Million Annually ’

Avg. Annual
Par. Tech. Violator Returns
2008-12

2,193 = | - .

24.9 month average
Length of stay yields |
2,137 average daily pop

At $98 per day, annual !
cost to State = |
|

$76 Million

Source: Prison Admissions and Rejeoses Data 2008-2012, Michigan Dept, of Correttions; Corrections Background Briefing, Detember 2012, House Fiscal Agency.

$83 Million

Key Factors Associated with Successful Models of Swift and
Certain Sanctioning

| oy B it S NV AL S A S s
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Hawaii HOPE Reduces Re-Arrest, Drug Use, Jail Use

Hawaii HOPE
Intensive, random drug testing with swift, certain, and brief jail sanctions.

50%

B CONTROL [l HOPE

30%

209

10%

* Key principles of HOPE - swift and certain probation violation
response practices - are being replicated with success in other
jurisdictions.

Source: Manoging Drug with “ertoin 5 Howall’s HOPE, Hawken, Angela and Mark Kieiman, December 2003,

Michigan’s Swift & Sure Program Unfamiliar to Many Judges;
Detention Responses Unavailable to Probation Officers

Almost half of Michigan judges A u liar with S!
d?n't know abou_t the State’s Yes 57%
Swift & Sure Sanctions Program:

Almost 2/3 of
respondents

indicate quick

jail-sanctioning
authority not

¥ Of the agents and judges responding yes, most (98% and 81%
respectively) believe these sanctions result in improved probationer
behavior.

granted.

¥ Judges who don’t grant this authority are concerned about violation
of due process and do not believe the authority exists.

19



Recap of Findings by Theme

Punishing <
Consistently disparity exists

% Sentence length creep costs over $70 million annually |

Holding + Guidelines silent on violation response
Offenders < Forced choice between prison and post-prison supervision
< Uneven responses to violations, and limited adoption of swift
and sure sanctions
< So What? - Compliance violators cost over $150 million |
annually

Accountable

Thank You

Ellen Whelan-Wuest
Policy Analyst

ewhelan-wuest@csg.org |

JUSTICE#CENTER

Tk CoLnGiL OF STy r GOVERRMEN S

www.csgjusticecenter.org

This material was prepared for the State of Michigan. The presentation was
developed by members of the Council of State Governments Justice Center staff.
Because presentations are not subject to the same rigorous review process as
other printed materials, the statements made reflect the views of the authors, and
shouid not be dered the official ition of the justice Center, the members
of the Council of State Governments, or the funding agencies supporting the work.
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